United States Court of Appeals 
for the Second Circuit 



APPENDIX 




United States Court of Appeals 

For the Second Circuit. 

UNITED STATES OF AMERICA, 

Appellee, 

-against- 

SOLOMON GLOVER, 

Defendant-Appellant. 

On Appeal From The United States District 
Court For The Southern District Of New York 


Appellant’s Appendix 



WILLIAM C. CHANCE, JR 
Attorney for Appellant 
Solomon Glover 
70 Lafayette Street 
New York, N.Y. 10013 
(212) 571-0575 






PAGINATION AS »N OHKJINAL COPY 







I 





APPENDIX 
TABLE OF CONTENTS 


Page 

Table of Contents . j 

Indictment in Southern District . 2 

Transcript of Trial July 17th 1973 pp. 


1-35. .3 a-z 
4 a-h 


Transcript of Trial July 23rd 1973 pp. 5 a-d; 755-759 

Memorandum & Order Judge Brieant Dec. 14,1973 6 a-z; 7 a-b 

Docket Entries on Appeal h 


l 

I 


I 








rim miss si! 

••••• •• ••••*• • ^ w 


H 


r.s.c jl , mo 


’ UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT _ 



/ 


UNITED STATES OF AMERICA 
- against- 
SOLOMON GLOVER 

Defendant * • 


i 

t 




i 

f 


U.8, DISTRICT CCIPT 
SOUTHERN DISTRICT OP 
MEN TORE 


CAS* »• 73 Cr. 32. 

JUDGE RRIF.ANT 


2*id Supplnrattl Record. 

I NDEX. TO THE SUPPUMEKTAL RECORD ON APPEAL DCCfmTS 


led extract of docket antrlca 
11,2973 Information ' *>■ j\ 

11.1973 Defendant's Memorandum on Motion to 
Dismiss Indictment 

29* 1973 Writ of Habeas Corpus on Geo. Count onto it 

30.1973 Notice on Conviction Gemtaro Zanfardino 
21 1.973 Notice of Appeal John Campopiano 
21 , 1973 Writ of Habeas Corpus Geo. Ccumontos 
21, 1973 Notice of Conviction Arc actio Boria 
21, 1973 Disposition as to Custody Zanfandino, 

Compompiano, Boria 

28.1973 Notice of Conviction 

4.1973 Transcript of Record in Chambers On 
October 10,1973 

5.1973 Transcript of Record May 29,1973 
5, 1973 Transcript of Record May 25,1973 

6.1973 Magistrates' Document on Bail Boria 
.5,1973 Transcript of Record o. tober 15,1973 
7,1973 Notice of Motion for J^eavc to Appeal in 

forma pauperis tcith memo endorsed 
Judge Brieant 

tec. 14,1973 Memorandum A Order on Solomon Glover 
Motion to Dismiss 

ec. 17,1973 Gov't's Memorandum on Glover Motion 
cc. 17,1973 Magistrates Document on Glover 
ec. 17,1973 Notice of Motion; Glover 

IT, 1973 A. U. S.A's Affidavit in Support of Memo 
in Opposition to Glover 

>c. 19,1973 Transcript of proceedings May 24,1973 
n. 9, 1974 Notice of Appeal 
t.25,1974 Bail reduction Glover J 
t. 25, 1974 Warrant of Arrest 
i. 30, 1974 Magistrates Documents Zanfardino 
Clerk's Certificate 


J 

*4 


86 

87 

90 

91 

02 


&.• 

94 


98 

Ou 

»» ‘ 

U 

10 .' 

1 * 
lo.t 
Jnh 
in4 

lift 


l 






INDICTMENT IN SOI 


RN DISTRICT 


UTHE 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 
--X 

UNITED STATES OP AMERICA, 

-against- 

GENNARO ZANFARDINO, aA/a "Jerry", 

JOHN CAMPOPIANO aA/a JOHNNY ECHOES, 

ORESTE ABBAMONTE, aA/a Ernie Boy, 

THOMAS LENTINI, aA/a Moe, 

GEORGE COUMOUTSOS, 

JOHN DOE, a A/a Tansy 
SOLOMON GLOVER, 

BENITO CORTINO, 

JANE DOE, eA/e Diosdada, 

JANE ROE, aA/a Roberta, 

SABINO RIOS, 

ARCADIO EORIA, aA/a Cano Baraca 
and JOSEPH MACK, 

Defendants. 

-------- - — - -- -- -- -- x 

The Grand Jury chargess 

1. Pro* on or about the 1st day of May, 1971, 
and continuously thereafter up to and including the date 
of the filing of this indictment, in the Southern 
District of New York, GENNARO ZANPARDINO, aA/a "Jerry", 
JOHN CAMPOPIANO, aA/a "Johnny Echoes", ORESTE 
ABBAMONTE, aA/a "Ernie Boy", THOMAS LENTINI, aA/a 
"Moe", GEORGE COUMOUTOS, JOHN DOE, aA/a "Tcm»y" , 

SOLOMON GLOVER, BENITO CORTINO, JANE DOE, aA/a Diosdada, 
JOHN DOE, aA/a Roberto, SABINO RIOS, ARCADIO BORIA, 
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aA/a "Cana Baraca" and JOSEPH MACK, the defendants, and 
Dolores Martinas and Pedro Melicio and others to the 
Grand Jury known and unknown, unlawfully, intentionally 
and knowingly combined, conspired, confederated and 
agreed together and with each other to violate Sections 
812, 841 (a)(1) and 841 (b)(1)(A) of Title 21, United 
States Code. 

2. It was part of said conspiracy that the 
said defendants and co-conspirators unlawfully, inten¬ 
tionally and knowingly would distribute and possess with 
intent to distribute Schedule I and II narcotic drug 
controlled substances the exact amount thereof being to 
the Grand Jury unknown in violation of Sections 812, 

841(a)(1) and 841(b)(1)(A) of Title 21, United states 
Code. 

OVERT ACTS 

In pursuance of the said conspiracy and to 
effect the objects thereof, the following overt acts 
were can&itted in the Southern District of New Yorks 

1. In or about September, 1971, defendant 
THOMAS LEHTINI, a/k/a "Moe", delivered one-half kiloqram 
of cocaine to co-conspirators Dolores Martinez and 
Pedro Melicio at The Silver Moon Restaurant, 1503 
Second Avenue, New York, New York. 
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2. In or about October, 1971, defendant ben/to 
CO®TINO handed co-conspirator Dolores Martinez $15,000 
vn United States currency in an apartment on Courtland 
Avenue be t we e n 158th and 159th Streets, Bronx, New York. 

3. In or about Novsmber, 1971, defendant 
GENNARO ZANFARDINO, a/k/a "Jerry", met with defendant 
JOHN CAMPOPIANO, aA/t "Johnny Echoes" in The Blue 
Lounge, Bronx, New York. 

4. In or about November, 1971, defendants 
JANE DOE, aA/a DIOSDADA, and JOHN DOE, a A/a ROBERTO, 
received one-half kilogram of cocaine at 1400 University 
Avenue, Bronx, New York. 

5. In or about February, 1972, defendants 
SABINO RIOS and ARCADIO BORIA, aA/a "Cano Barasa," 
met in the vicinity of 1796 3rd Avenue, New York, New 
York. 

6. On or about October 30, 1972, defendant 
SOLOMON GLOVER met with defendants JOHN CAMPOPIANO, 
aA/a "Johnny Echoes," and ORESTE ABBAMONTE, aA/a 
"Ernie Boy," in the vicinity of Second Avenue and 
57th Street, New York. 

7. In or about November, 1972, defendant 
GEORGE COUMOUTOS transported one-half kilo of heroin 
to Barone's bar between 116th street and 117th Street, 
New York, New York. 
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8 . On or about November 6, 1972, defendant 
JOHN DOE, a A/a “Towny," transported one-half kilogram 
of heroin to the vicinity of 44th Street and First 
Avenue, New York, New York. 

9. On or about November 6, 1972, co-conspi- 
rators Dolores Martinez and Pedro Melicio delivered 
one-half kilogram of heroin to defendant JOSEPH MACK 
at 203 Mt. Eden Street, Bronx, New York. 

10. On or about January 8, 1973, defendants 
GENNARO ZANFARDINO, a A/a "Jerry," and JOHN CAMPIPIANO, 
aA/a "Johnny Echoes", met at Bachelors III Restaurant, 
798 Lexington Avenue, New York, New York. 

(Title 21, United States Code, Section 846). 

SECOND COUNT 

The Grand Jury further charges: 

In or about the month of October, 1971, in 
the Southern District of New York, JOHN CAMPOPTANO, 

•A A "Johnny Echoes," THOMAS LENTINI, aA/a "Moe" 
and BENITO CIRTONO, the defendants, unlawfully, inten¬ 
tionally and knowingly did distribute and possess 
with intent to distribute a Schedule II narcotic drug 
controlled substance, to wit, approximately one kilogram 
of cocaine. 
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(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A)} Title 18, 

United States Code, Section 2.) 


THIRD COUNT 

The Grand Jury further charges > 

In or about the month of October, 1971, in 
the Southern District of New York, THOMAS LENTINI, 
a/k/a "Moe," JANE DOE, a A/a Diosdada” and JOHN ROE, 
aA/a "Roberto,* the defendants, unlawfully, inten¬ 
tionally and knowingly did distribute and possess 
with intent to distribute a Schedule II narcotic druq 
controlled substance, to wit, approximately one- 
half kilogram of cocaine. 

States Co* 5 *# Sections 
?l 2 V 8 f 1( 2 ) (1) •"* 841(b) (1) (A); Title 
18, United States Code, Section 2.) 


FOURTH COUNT 


The Grand Jury further charges! 

In or about the month of February 1972, 
in the Southern District of New York, THOMAS LENTINI, 
aA/a "Moe,* sabino Rios and arcadio doria, aA/a 
•Cano Baraca,* the defendants, unlawfully, inten¬ 
tionally and knowingly did distribute and possesses 
with intent to distribute a Schedule I narcotic drug 
controlled substance, to wit, approximately one 







kilogram of heroin. 

(Title 21, United States Code, Sections 

812, 841(a)(1) and 841(b)(1)(A); Title 

18, United States Code, Section 2.) 

F IFTH COUNT 

The Grand Jury further charges; 

In or about the month of November, 1972, 
in the Southern District of New York, JOHN CAIPOPIANO, 
aA/a "Johnny Echoes", ORESTE ABBAMONTE, a A/a "Ernie 
Boy", THOMAS LENTINI, aA/a "Moe", GEORGE COUMOUTOS 
and JOSEPH MACK, the defendants, unlawfully, inten¬ 
tionally and knowingly did distribute and possess 
with intent to distribute a Schedule I narcotic drug 
controlled substance, to wit, approximately one-half 
kilogram of heroin. 

(Title 21, United States Code, Sections 

812, 841(a)(1) and 841(b)(1)(A); Title 

18, United states Code, Section 2) 

SIXTH COUNT 

The Grand Jury further charges; 

On or about the 6th day of November, 1972, 


in the Southern District of New York, JOHN CAMPOPIANO 
aA/a "Johnny Echoes," ORESTE ABBAMONTE, aA/a "Ernie 
Boy," JOHN DOE, "Tommy#" and JOSEPH MACK, the defen- 
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dants, unlawfully, intentionally and knowinqly did 
distribute and possess with intent to distribute a 
Schedule I narcotic druq controlled substance, to 
wit, approximately one-half kilogram heroin. 

(Title 21, United States Code, Sections 812, 
841(a)(1) and 841 (b) (1) (A)» Title 18, 

United States Code, Section 2.) 


Fo rema n- SEVMfiUft, "Jr . 

United States Attorney 

v. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 

vs. 

GENNARO ZANFARDINO, JOHN CAMPOPIANO 
a/k/a JOHNNY ECHOES, OPESTE 
ABBAMONTE, a A/a Ernie Loy, 

THOMAS LBNTINI, a/k/a Moe, 

GEORGE CCUMOUTSOS, 

JOHN DOE, a/k/a Tommy (James Patrick 
Odierno) 

SOLOMON GLOVER, 

BENITO CCRTINO, 

JANE DOE, a/k/a Diosdada, 

JANE ROE, a/Jc/a Roberta, 

S4BINO RIOS, 

ARCADIO EORIA, a/k/a Cano Baraca 
and JOSEFH MACK, 

Defendants. 


73 Cr. 327 


x 

•x 


New York, New York. 

July 16, 1973 - 10:30 A.M. 


Before: 


HONORABLE CHARLES L. BRI3ANT, District Judge. 
APPEARANCES: 

PAUL J. CURRAN, United States Attorney for the 
Southern District of New York. 

GERALD FEFFER, and 

MEL BARKAN, Assistant United States Attorneys. 


SOUTHERN DISTRICT COURT REPORTERS 
United Stay ls Court 1 reuse 

Foley square, n.y„ n.*'. icoo&' telef iu>:;=« GD%?land 
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(Atthe side bar.) 

the COURT* Do any of you have any written 

m 

requests for voir dire questions? 

MR* PEPPERs Your Honor, I personally 
handed it up to your chambers. 1 have not given them 
to defense counsel* 

THE COURT* I received then. I haven't 
vised all of them. I am using my regular fornict. 

1 don't think there arc* any that are controversial, but 
since you handed them in, thoy should have copies. 

MR* GALLXKA* Not for the voir dire, 
unless your Honor doesn't intend to ask the prospective 
juror8 Aether they not they have gone to school, vluit 
schools they have gone to. 

THE COURT* You would like to have an in¬ 
quiry as to their level of education? 

MR* GALLINA* That's correct, your Honor. 

Whether thoy vent to public school or private school. 

It doesn't have to be designated. 

I 

THE COURT# I wouldn't discriminate between 
public and private, but I would ask, if requested, bow 
for they went in school, if they finished college or 
whatever* 

MR* GALLlNAs And the basic area of the 

SOUTH EM DfSTRICT COftT RSfOT.TESS 
UTSTliD STAVES CCVP7 KOU’E 
RJLfcY SQUARE, N.Y., N.Y. WKX*7 TGUPM&M* COLiTlANOT 
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jurisdiction that they live in. 


THE COURT« 


That we get, anyway. 


MR. SAKTANGELOl Your Honor indicated 
that you would cover the area of pretrial publicity. 

THE COURT* I will cover it, but X won't 
say there wasn't any.. * 

MR* GAUjINAj As to the males, your Honor, 
would you ask them if they have hadhonorable corvioe in 
the armed, services. 

_ . i 

THE COURT* I don't see the relevance to this. 
Zt*<^; not a draft evasion case. 

MR. GALLINA* I revise that, but it. gives 
me an idea —. 

THE COURT* I an reluctant to go into 
^ man may have less than an honorable dischsiitje 
and still be a good citizen. If it were a prosecution 
relating to the national defense or something like 
that I might think it was reasonable to do that. 

MR. PEPPER. Really, upon reflection, I think 
the same can be said for asking members of the pansl what 
level of education they have achieved. I fail to 
see the relevancy of that to an individual's capability 
in rendering a fair verdict. 

THE COURT* well, it's borderline, but I 

SOUTHERN DISTRICT COUNT Rf-PORTES 
UNITED STAYS* C0U3T HOUSE 
FOLEY SQUARE, N.Y., M.Y. 1007 Ytu5#=H0K£i 03rrjw©r 
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could see that counsel would wonder with some 

of the clitics, we have In our society in this day and 

•SC whether a fellow with too much education-could he 1 

fair to individuals who assert that they are encaged in 

manual labor and so forth. So X think that's s reason- 
able request* 

MR. HOFFMAN* if it pleases the couri, the 
only request I would h*ve is whether or not the prospec¬ 
tive jurors personally or anyone in their families have 
had a narcotics problem* 

THE COURT* yes, I will ask them about that. 
Now, it would be my intention that the fact 
of a legal co-partnership between Mr. Hoffcan and to. 
Gallina would not be mentioned by the court. I don’t 

think anybody else should mention it except by accident 
or if anyone wants to it. 

I take it you have discussed it with vanr 
clients and discussed the position with rospact to a 
possibility of • conflict. It could ret,alt in e mis¬ 
trial, but X don't think it is necessary to mention it. 

Ws will select six alternates. You will 

have one challenge jointly on each side with respect to 
the alternates. 

What about the other challenges? kov do you 

XXI7HERH DISTRICT CO!*rT MOTORS 
UKITUD S?ATES COURT HCUS5 
FOLEY SQUARE, N.Y., N.Y. IttX)? VZUiPNGMJU QU*7Ut&« 
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wish to handle it? 

MR. GALLINAs Your Honor, v/c would esk for 
an expansion of our peremptory challenger., i.r viev of the 
number of defendants* 

MR* PEFPERs The government would aek 
that defense counsel consent to an increase in th« 
number of the challenges for the government fcr the crate 
reason* 

THE COURTc X think it could be worked out 
by counsel to give a fair result all around, but I -• 

doubt seriously that X have the power to give the govern¬ 
ment additional challenges except by stipulation. 

MR* PBPFERt That’s correct, your Honor. 

THE COURTS If you want to stipulate a 
reasonable adjustment to maintain the existing ratio, that 
may be a wise move, but I don't require you to. 

MR* CHAMCEs If your Honor please, with 
respect to the presumption of innocence, uwonld you inquire 
whether any juror has any quarrel with that rule of 
law? 

THE COURTS Oh, yes, and with respect to any 
rule of law on which the court instructs the jury*. 

MR* GALLINA x May we have a momant to discuse 

•T*- 

the question of the peremptory challenges? 

CSUUBRM DISTRICT COIATT F&iFTRTlTO 

united states court ictus 

fULEY SQUARE, N.Y„ M.Y. 10307 OOfcTlAf BY ACM 





THE COURTS Oh, yes, I don't seek to ( 

t 

extort any concessions ifrom you, but you may find it is 
in the interests of justice* 

MR* FEFFERs Your Honor, there is only 
one other point* There's a fair ohenoe that this- case 
may receive some publicity in the local newspapers* 

THE COURTS Z would hope not, if everyone 
adheres to his obligations* 

MR* PEPPER* I think the press has already 
had some of this, and Z would request that the court instruct 
the jury not to read the newspapers while they are 
sitting or — 

THE COURTt Z will give that instruction 

after the jury ia selected* Gentlemen, at the rick - 

•> 

of becoming a broker, which Z don't intend to do, wh} j 

don't you maintain the original ratio?' Why doesn't 
each defendant take an extra challenge to be exercised 

w • • 

• • | 

individually by himself and give the government three 
extra? 

MR* GALLZK&s How many defendants do we have? 
THE COURTS Five, and that preserves the 
six-ten ratio which the rules provide for* 

MR* PEPPER: The government agrees with 

your Honor* 


5CUWEWI DISTRICT CC4PT RfMRTEftT 
UKiTt D STATES 0:137 K0LG5 
FOLEY SQUARE, N.Y., h.Y, l(UJ7 CJimjtlCf 
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THE COURT: Let's see if they find it 

acceptable* 

(Discussion off the record.) 

MR. GALLZNA: Your Honor, Z think Z speak for 

defense counsel — if I don't* please correct me — we 
would ask your Honor to give each defendant an extra 
challenge* in view of the fact of the obvious immensity 
of the case* the Immensity of proof* the importance to 
their lives. But we would object to any increase in 
the challenges for the government. 

THE COURT: Well* Z wouldn't be inclined 

to do that. Z would expand the challenges by giving 


each attorney — X would give the defendants four addi¬ 
tional challenges and Z would not expect that these 
additional challenges would be exercised jointly. Z 
am going to ask you to use them as your own* and not to 
join with each other in the use of them. 

If you find as the proceedings progress that you 
want to exercise a challenge in your own client's 

y 

interest without exercising it jointly with the rest you 
would be allowed to do so* but I'm not disposed to 
give any additional unless it is by agreement* and Z don‘t 
suggest that any agreement would be beneficial or neces¬ 
sary. It's just that Z know that many attorneys feel 

SbUTHSKH DiSTHCT COURT 

UNITS 3> STATES COLBY HOUSE 

FOLEY SQUARE, N.Y., HY. 1090/ Ca*T 7*513 
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otherwise • 

HR* GALLIN As There are five attorneys, 

your Honor. 

THE COURT# You mean each attorney hae ojiy 
one client? That's an awful lot of challenges. 

MR. FEFFERt Hr. Gallina's fiara represents 

two — —■ 

« 

THE COURT# Well, Z am allowing two 
potting them out of the case. 

Can you take three and use them jointly? 

MR. GALLXNA# Yes. 

the COURT# All right. X will do that, 
and If there is any argument or difficulty I will attempt 
to decide it. 

MR. G A L L IN A s All right. The three of them 

, / 

jointly. 

TEE COURT# There are one or two other 
things, if you will coats back a moment. Tl&re are one 
or two other things that I don't need to say but I will 
bring them out stow. 

Objections by one will benefit all} and I 
ask you not to be repetitious in your crons examination* 
Anything brought out is covered for all. 

MR. HUFFMAN# In other words — 

aOUTHEGN DISTRICT C0U3T REPOS Tli?! 

UWTHD STATES COURT IWUiS 

FOLEY SQUARE, N.Y., FLY. 10007 TKUVH^dU OCMT^kKhT 7*4590 
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(A jury was duly impaneled and sworn.) 
(Six alternate jurors were sworn.) 
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Jnit. .2 f-v.vcr.r, od America 


73 Cr. 


r or.r?r.::o Ihmfardino, ofc al 


New York, ’lew York. 

• July 17, 1)73 - 10:47 A.M. 


(Trial resumed, jury present.) 


TII3 COURT: Gocd morning, members of the jury, 


THE CLERIvj United States of America vs. Gennaro 


Sanfardino, ot al. 


MR. FSFFUR: Government ready. 


THE COURT: Mr. Gal.l.ina? Defendants ready? 


MR.- GALL1NA: Ye3, your Honor, 


TitTC COURT: Members of the jury, before we 


comreroo, * would mention briefly to you something concerning 


c .v.eruoc of procedure which may be of assistance to you, 


The Government will make an opening statement 


outlining its case. 


Then each defendant may make an opening statement 


tAikl3.\..ng his case of what he Intends to prove. A defendant 


if. net required to make any opening statement because, as I 
’i.'l explain to you later in gresater detail, each defendant 


IVJTXim KSTRiCT CO'Jr.7 RLf^RTz iS 
-M JO S‘ A f • CC'J’IT Hcti • 

itY. £w •*ULSPi{C. , £: Cvf TLANO 7-56) 


- 5 ^ 


1 





ij it presumed innocent and the Government has the burden 
f t0 PrOV ° bcyond a reaa °nahle doubt to your satisfaction 

| a “ ° f th * ”" ntU1 dements of the crises which are 
ii charged. 

I 

v * 10 "' tha °pening statements are not evidence. 

[ They are * Pr °“ ise or dedication on the part of the lawyers 

!■. ”° thera of «■* intend to prove. This ls pa r . 

! m ' rCly to * ld you in generally understanding the 

| n!,tUre ° f th ® csse “ d th * significance of evidence when 
it is introduced. 

After the opening statements the Government will 
introduce its evidence, and at th. eiose of the Government's 
evidence each defendant has the right to introduce evi¬ 
dence. However, he is not required to do so. 

Rebuttal evidence may be introduced, and at the 
closing of all the evidence the attorneys may make their 
closing arguments to you* 

Now. the law applicable to thus case will be 
contained in the instructions ! give you during th. course of 
the trial and at the end of the closing arguments, and it 
is your duty to follow „y instructions as to the law. 

It 1. your function to determine the fact, and 
to determine them from the evidence snd the reasonable 
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inferences flowing from the evidence. in doing so, you 
are not to indulge in guesswork or speculation. 

Now, from time to time it may be the duty of 
the attorneys to make objections, and I vill rule on these 
objections and determine whether you can consider certain 
evidence. You must not concern yourselves with the objec¬ 


tions or with my reasons for the rulings which I may make 
and you must not consider testimony or exhibits to which an 
objection was sustained, and you may not consider evidence 
which has been ordered stricken out. 

It is also possible that there ray be evidence 
which applies only to one or two or perhaps not to all of thu 
defendants. When such evidence is received, you will be 

told that that is its purpose and it is essential that you 
bear that in mind. 

Now, until this case is submitted to you for 
your deliberation, you must not discuss it with each other 
or with anyone or remain within the hearing of anyone dis¬ 
cussing it. 


You should not read any newspaper article or 

listen to any radio broadcast or view ar.y television program 

which might bear upon the case or the subject matter of the 
case. 


cuthejw district court reporters 
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You should not visit any of the scenes cr places 
which ruay be mentioned in the testimony, and you are not , 

t 

. I 

to speak to any of the attorneys or parties or witnesses. 

* . I 

That instruction even includes good morning. You are not 
to be engaged in any conversation in any way whatsoever 
with anyone in this case. 

Now, only when the case is fully submitted to 
you for your decision and when all the arguments are all 
the- evidence and the Court's instructions have been received 
then you may deliberate the case, and then only in the jury 
room when all members of the jury are present. 

Mont important, it is so important that I will 

] 

repeat it to you as the trial progresses, until this case 
is fully submitted to you you are to keep an open mind 
and you must not decide any issues in the case until the 
case is ful submitted to you for your deliberation 
under the instructions of the Court. Until that tine 
please do not reach any premature conclusions. 

All right. Now, Mr. Feffer, you may make an 
opening statement for the Government. 

MR. FEPFERs Thank you, your donor. 

Judge Brieant, Mr. Gallina, fir. Santangelo, Mr. 
Breitbart, Mr. Chance, ladies and gentleaen of the jury: 
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• { 
As his Honor told you, ray name is Gerald Feffer. ■ 

Both Mel Barkan and myself have the privilege and the 
obligation to prosecute this case on behalf of the Govern¬ 
ment of the United States of America* 

1 Now, when I say prosecute, ladles and gentlemen, 

it is because these defendants are charged with crimes. 

They are charged with violations of the Federal narcotics 
laws, including a conspiracy to distribute! narcotic f rugs 
throughout this community, and before you see or hear any 
of the evidence in this case 1 have this brief opportunity | 
to make a few opening remarks to outline to each of you what 


the proof will be at trial and to tell you how the Government 
will prove its case at trial. 

My purpose at this time is simply to provide 
you with a brief overall picture, a road map if you like. 


of what the testimony will be at trial, what exhibits will 1 

« 

be introduced at trial so that in that way you may better 

understand the trial as it unfolds. 

/ . • 

Now let me emphasize at the outset that nothing 

that I say; that Mr. Barkan says or th r any defense 

counsel pays during the course of this trial is evidence 
of any type. 

The only evidence comes from that witness stand 
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i and from the exhibits that are received in evidence. 

An indictment has been filed by a grand jury 

I sitting in this courthouse, like yourselves, charging 
* 

i l3 defendants with violations of the Federal narcotics 
laws. They are Gennaro Zanfardino, also known as Jerry; 

j John Caripopiano, also known as Johnny Echoes; Oreste Abbaroontt 

! 

also known as Ernie Boy; Thomas Lentini, known as Moe; Georg * 
Coumoutsos; John Doe, also known as Tommy.. Solomon Glover, 
Benito Cortino, Jane Doe, also known as Diosdada, Jane 
Roe, also known as Roberta, Sabino Rios, Arcadio Boria, 
also known as Cano Baraca, and Joseph Mack. 

Now, an indictment is simply an accusation made 

•« 

| by this grand jury against those defendants. Nine of these 
defendants, Thomas Lentini, Oreste Abbamonte, George 
' Cc-umoutcos, John Doe, Tommy, Benito Cortino, Jane Doe, 
Diosdada, Jane Roe, Roberta, Sabino Rios end Joseph Mack 
are not on trial before you today and consequently you 
need not consider their guilt or innocence. 


SOUTHERN DISTRICT OOURT REPORTEi IS 
united States Cjjrt house 

FCJ.2Y SQUARE, N.Y., N.Y. WCCC TELEPHONE: CDs TLAND /-4580 












jgrl 17 

Let's take a brief look ut the indictment, 
which contains six counts or charges. The first count 
charges the defendants with a conspiracy. The indictment 
charges, and the government will prove, that the defen¬ 
dants conspired together to distribute heroin and cocaine 
throughout the Nevr York community. 

His Honor will instruct you at the end of the 
trial as to what constitutes u conspiracy under our law. 

But very simply a conspiracy is merely an agreement 
between two or more people to violate a Jaw, and in this 
case the Federal Narcotics Laws. 

The government it trial will prove the 
existence of this conspiracy and the membership of each 
defendant in that conspiracy. Some of these defendants 
played major roles, some Minor, some were members of the 
conspiracy at the outset, others joined later, and some 
members may not have knc.wn other members in the conspiracy. 
But the government ' ill prove, in any case, that each 
defendant knowingly joined and participated in that 


conspiracy. 


The government will also prove that these 


defendants were successful in carrying out the illegal 
objects of this corspiracy, and thus counts 2 through 6, 
counts that we refer to as substantive counts, charge 
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actual distributions of heroin and cocaiiie by certain 
defendants, and I'll return to those counts momentarily. 

Now, how will the government prove the 
charges contained in the indictment? The government's 
proof will show that Gennaro Zanfardino was at the highest 
level of a massive narcotics distribution system which 
was cnetered on Pleasant Avenue in New York City. 
Zanfardino, the evidence will show, was the man behind the 
scenes, the supplier. 

Now, the evidence will further show that John 
Campopiano, known as Johnny Echoes, Thomas Lentini, known 
as Moe, and Oreste Abbamonte, known as Ernie Eoy, were 
his trusted lieutenants. They were the individuals 

who organized and directed Zanfardino's narcotics business. 
Again, Lentini and Abbamonte are not on trial before you 


today. 


George Coumoutos and James Otlierno, who 


is also known as Tommy, were the delivery boys, the boys 
who circumlated throughout the streets handling packages 
of narcotics. These men Are also not on trial before 
you today. And I will address myself to the defendants 
Solomon Glover and Arcadio Boris in a moment. 

Now, during the fall and winter of 1971 and 
1972, the evidence will show that thii organization 
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operated to a large extent out of the Bronx and many of 
the meetings took place in the Blue Lounge in the Bronx. 

Now, when the weather turned nice last summer 
this organization shifted its theater of operation to 
Pleasant Avenue in Manhattan. 

The New York City Police Department wasn't 
far behind,and in fact in July of 1972 th- intelligence 
division of the New York City Police Department managed 
to rent a small apartment on Pleasant Avenue overlooking 
the avenue, and from that location they ware able to 
take many reels of videotape. Many of these sequences, 

or many sequences from these reels, will be introduced* 
this trial. 

Now, the base of operations, and I will refer 
to the blackboard, was a barbershop on Pleasant 
Avenue between 117th Street and 118th Street. Gennaro 
Zanfardino and his people, as the evidence will show, 
went to that barbershop almost daily during July, August, 
September, October, November and even into the winter of 
1973, and it wa3 from that barbershop that Gennaro 
Zanfardino directed this narcotics distribution system. 

The evidencw wiU show that rarely if ever 
did anyone ever get a haircut in that barbershop. 

Now, from these films of Pleasant Avenue it 
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was learned that Solomon Glover# a defendant on trial 
before you, was ono of the many individuals who went to 
Pleasant Avenue to buy narcotics, and the evidenew 
will show Glover going to Pleasant Avenue, filmed meeting 
with certain people for the purpose of buying narcotics.. 

The film also reveals that a young lady 
and her male escort also made frequent trips to Pleasant 
Avenue. Now,these two would generally drive up to the 
avenue and converse with Campopiano, Lentini and 


Abbamonte. 


The woman's name turned out to be Dolores 


Martinez, or Didi. Her male escort was her common lav 
husband Pedro Melicio. 

Didi and Pedro were ultimately arrested by 
the New York State authorities for violation of the 
«ew York State narcotics laws, and Z believe the date of 
arrest for Didi was December 12, 1972. Following her 
arrest Miss Martinez, or Didi, began cooperating with 
the authorities, and in that capacity she continued 
to deal as directed by the Bureau of Narcotics and 
Dangerous Drugs with the people that she had been 
seeing on Pleasant Avenue, but this time she began 


taping telephone conversations. 


She would meet these 


people wired, or carrying a Kel as we call it. Video¬ 
tapes were taken of several of the meetings that she had 
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with Caropopiano, Abbainonto and Lentini, and this evidence 
will be presented to you through the testimony of Dolores 
Martinez. 

Now, as I indicated, counts 2 through 6 are the 
substantive counts. These counts charge specifically 
distributions of narcotics. Count 2 charges, and the 
government will prove, thac in or about the month of 
October 1971 that John Canpopiano, known as Johnny Echoes, 
Thomas Lentini,known as hoe, distributed to Dolores 
Martinez one kilo of cocaine and that she in turn took 
that kilo of cocaine ar.d resold it to an individual by 
the name of Benito Cortino. Again, Mr. Cortino and 
Lentini are not on tiial before you. 
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I will briefly now refer to the remaining 
counts of the indictment. Count 3 charges that in or 
about the month of October 1971 that Thomas Lentini 
distributed a half kilo of cocain to Dolores Martinez 
and that Dolores Mar tine :s in turn tpld this half kilo to 
a woman named Diosdada, and a man named Roberto. 

Now, again, lentini and Diosdada and Roberto 
are not on trial before you today. 

The fourth count charges that Lentini in the 
month of February 1972 sold approximately one kilogram of 
heroin to Dolores Martinez, and she will testify to that 

‘,transaction and to the fact that she took that kilo of 

x \ 

heroin and resold it to Arcadio Boria, who is on trial beforA 

* 

you today. 

Count 5 charges that in or about the month of 
November that Ce/ipopiano, Abbamonte and Lentini and Couraoutsos 
transferred a hvlf kilogram of heroin to Dolores Martinez 
and that she in turn took this half kilo and resold it to 
an individual by the name of Joseph Mack, who is not on tria 
before you. 

And finally the sixth count char ges that in or 

about the sicth day of November 1972, that Campopiano, 
Abbamonte, John Doe Tommy transferred, distributed to 
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Dolores Martinet again a half Kilo of herein which they 
in tur:i distributed to Joseph Mack. She vill be on the 
stand and she will testify to each of the substantive 
counts that I referred to. 

Now, Gennaro Zanfardino, as yot can see, is not 
named or charged in any of these substantive counts. The 
evidence will establish that he never dealt directly with 
customers, such as Didi. He supplied the men with the 
narcotics and permitted them to personally take care of 
the customers of his organization. 

The defendants in this case were arrested on 
April 14, 1972. 


Excuse me. 


THE COURT: 1973, isn't it? 

MR. FEFFER: I am sorry, your 1oner. *73. 


And the evidence will establish that shortly 


after this arrest the defendants Zanfardiro and Campopiano 
and others offered a police officer $200,000 to get rid 

of the video tapes that I have referred tc that were taken 

. 

on Pleasant Avenue, and to locate and kill Dolores Martinez' 
The evidence will also establish that Gennaro 
Zanfardino was the man calling the shots, the man who 
ordered that Didi be hit, that she be eliminated. And the 
police officer who received the $100,000 and who inmediately 
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reported that to the authorities will testify, and 

♦ 

through him $100,000 that he received for this purpo 
will be introduced. 
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a government witness. 
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before know thst this ease cannot cone in as a , tory 

By our miss of rvidenc. each witness can only tell 

^ ^ " Eh * ^ 1 —to. for yon shat 

other people nay have seen, to , , eniw u ^ ^ 

oonatructing a jigsaw p UI2l<1> 

MB. CBBBGBi if your Honor plea.., y hate 

to interrupt but he is intruding into „ 

uain g into yotur Honor's 

«"«. be is not showing what he i, of ferine t 

or ‘®riag to prove but 

he is now «— 


too close. 


THH COURT* He i« 

is getting close. Hr. Chance. 

MR* CHANCE* I beli»tr« . 

Delieve h ® h*.s gotten a little 

COURT* mi . 

ight * bet'ooonclude the 


Wil 

opening aspoaptly as yon „„„ 

MB. FBPTBR, Is any case, the evidence 
®oee cow in piece by piece. But et the end. ladles 

“ d 9 ° nti °“ n ' tt * -U be ocopiet. and clear a, 

to the guilt of each of th. fear defendant* that are on 
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trial before you. 

This case is not a difficult one, it is 
not a complex one. Xt is relatively simple* I* 
you pay close attention to the testimony elicited from 
that witness stand and to the exhibits that are received, 

your job tfill be a relatively simple one. 

Ladies and gentlemen, one last observation. 
Please don't make up your minds as to the guilt or 
innocence of any of the four defendants on trial before 
you until such time as you have heard all the testimony, 
until such time ’as you have heard his Honor instruct you 
on the law,,until such time as you have applied the 
facts as you find them to that law. And if you do that, 
everyone in this courtroom will receive a fair trial, ~ 
and that is why we are here* 

t 

Thank you. 

THE COURT: Mr. Gallina, you may make an 

statenant on behalJ of Mr. ianfardlno, but you 

are not required to do so. 

MIU GALLINA* Yes, your Honor, X desire 

to make an opening statement. 

Ladies and gentlemen, your Honor, members of 

the bars 

It was not my intention to make an opening 
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statement until about 30 seconds ago. I did not pre¬ 
pare cno. But I want to direct my statements to what 
I intend to show you, the members of the jury, as being 
evidence in this ease. 

X agree with the prosecutor. Re will not 
be able to show that ray client ever dealt directly in 
narcotics. I agree with him. There will be a 
complete absence of evidence, and I will be able to 
show that by cross examination. 

Ho has made only one statement about offering 

any proof, or two statements about proof. Be says, 

% 

one, he is going to be able to show that Mr. Zanfardino 
supplied both his men with narcotics. I say to you, 
and I ask you to hold aw to ay promise to you, that 
* show you through witnesses of the government 

whatever witnesses, if necessary, the defendant desires 
to put on that he never supplied his men, and there is "* 
no proof that he ever supplied anybody, with narcotics. 

And third of all, there was only one other 
element of proof mentioned by the government In its 
opening statement which it says it is going to prove, 
that Mr. Zanfardino, as evidence of his guilty knowledge 
of what he was doing and what he was involved in, had 
attempted to assist others or ordered others to kill a 
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witness. 


. There may be evidence that certain witnesses 
or certain defendants or oo-conspirators may have de¬ 
sired to do such a thing, and I ask you to «*»n»i n n that 
evidence, whether it be tape recordings or whatever it 
is. But I say to you now that vs will be able to 
show and prove, and I ask you to hold me to my promise, 
that there ie not one scintilla of evidence against Mr. !• 
Zanfardino that can be found against anybody else. 

t 

That is very simple. That is my opening. 

You hold me to my promise and I hold you to yours to 
make your decision according to the evidence in this cast*. 

MR. SAI7TAHGLLOs If your Honor please, 
may I approach the side bar? 

THE COURT* Yes. 

(At the side bar.) 4 

MR. From the government * s 

opening, your Honor, it seems that the government is goLxSq 
to prove acts and occurrences which happened in the 
winter of 1971 and which occurred in the spring of 
1972, prior to the July video taping. 

I had contended on a prior motion to suppress, 
your Honor, that this was evidence which the government 
will use. I think Z have bean borne out by fr-hy govern- 
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The government contended at tho taint 
hearing that its evidence was independent of anything 
that happened prior to July, 1972, from > A at 1 under¬ 
stand o* the government's argument, your Honor. I 
Vjould renew my notion to suppress ard also make a motion 
at this time to dismiss the indictment with regard to the 
defendant Cacpopiano. 

THE COURTS Tour motion to suppress has 
remained open because of exigencies effecting my in¬ 
ability to make a complete record, which wee beyond my 
control, and that was, I believe, at your request that 
it remained open, and of course it will continue to re¬ 
main open throughout the trial. 

In all other respects, however, your applica¬ 
tion is denied. 

MR. GALLXNAs Your Honor, undar the govern¬ 
ment's continuing oa*-gation to satisfy your discovery 
orders, 1 would have, since the government has opened 
and mentioned that there are certain statements that my 
client made concerning a hit, evidently the government 
is in possession of these statements. X would ask 
them to furnish roe copies of these statements at the 
earliest possible moment. X have not been furnished 

.'4/JTKfc’RK MlSrfaCT C0U3T REPORTS 2S 
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?TR. FEFFERs Tha government has £umished 
aU defense counsel. Including Mr. Gallina, with the 

tap© recordings that were taken during the course of that 
investigation• 


THE COURT* 


That is the only statement 


M&» FEFFERs That is the only statement 
that we have that is contained on any type of tape ox 
writing. The other etatenants which will be intro¬ 
duced are verbal statements made by the defendant during 
the course of the conspiracy. 

THE COURT t To whom? 


THE COURT'S X have to take this up later 
with you. I want to proceed with the openings. \ 1 < 
are unduly prolonging the trial. 

(Zn open court.) 
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THL COURT: Members of the Jury# fxoia 

time to tisie the attorneys will have conferences with 
the court at the side bar here. That h**c nothing to 

do with the evidence. it is merely to assist the counsel 

1 

in doing their work and to assist the court in the 

* t. 

conduct off the trial. You are to pay no attention 
to the fact that we .have these interruptions. Nothing 
that is said there affects your work. if you should 
happen to overhear anyone eay anything there, you must 
put it absolutely out of your Blind. 

In this roca it is possible to fa>Ur at the 

• * 

side bar, I think, without being heard, but if you should 
happen to hear anything, disregard it. 

All right, Mr. Santangelo. 

MS. S/JIT ANGELO t I waive opening at chis 

tire, your Honor. 

THE COURT* All right. 

Mr. Chance? 

HR. CHANCEt If year Honor please, at this 

tine the defendant Solomon Glover does not wish to 
an opaning statement. 

THE COURT* All right. 

Mr. Breitbart? 

• . 

BREITBART* The defendant Boris also 
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waives hie opaning. 


THE court i All right. Members of the 
jury, at this tine we will take a very brief recess. 

Then we will proceed with the trial. You nay withdraw 

to the jury soon for the purpose of having a recess. 

• • 

(The jury left the courtroom. Y 
THE COURTS Mr. Feffer, you can resume in 
a moment. Stay right where you are. 

Z would like to continue the *: scussion we 
were having atthe side bar. If I had known the rest 
of the attorneys were going to waive their opening, I 
could have sent the jury out and continued it at the 
time. However, that is of no import. 

Hhat is the story about the statement that 


was made to the officer? 

HR. FE F FE Ri Your Honor, the government hod 
turned over to defense counsel all the statements that 
were recorded on tape. 

THE COURTS X assume this officer is working 
^ a quasi-federal capacity, isn't he? 

MR. FEFFERs That's correct. But the law 

is very clear that statements made during the course of 
a conspiracy to an undercover officer, whether it be 
during u narcotics transaction, or whether it be in this 
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situation, a bribery transaction, are not discoverable 
under 16 (a) , and Z can cite several cases for you on 


that point. 


officer. 


THE CGOHT* He is not an undercover 


MR* FETTER * Tour Honor, at that tine ha 


16 I 


was in the midst of a conspiracy in which he was playing 
the part of a corrupt officer* Various oral statements 
were node to him during the course of that conspiracy* 
Those that were recorded have been turned over completely, 
copies of the tapes have been furnished* 

Statements made during the course of the 
conspiracy which were not recorded the government has no 
obligation to turn over, pursuant to Rule 16 (a), and X 
can cite, if your Honor would like, several oases on 


that point* 


THE GOURTs You are assuming he is an 


✓ 

undercover officer, undercover agent* 

MR* FEFPERs Your Honor, that — 

THE COURTS Z will take your citations, 
but it seems to ms it would be a reasonable thing to dis¬ 
close suoh a statement* 

MR* GALLZNAs Your Honor, how can the de¬ 
fendant, leaving aside the law — common sense dictates 
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here that we can't prepare —— 

THE COURT* Common sense is a very fine 
thing to fall back on. 

MR: GALLZNA* I ant going to argue the law 
also. z think the law is on our side. 

THE COURT* All right. Let me have your 
citations and X will take it under advisement and X 
will rule on it aa pro m p t ly as possible. 

MR. GALLXNAt This is a surprise, your 

Honor. 


THE COURT* Xf it is not a matter of serious 
import to the government, X think you should be practical 
‘ and give it to him, Mr. Faffor. Xf the case law is 
clearly the other way, X will follow the case law. I 
stand willing to read. 

MR. FEFFER* What Mr. Gallina is asking for 
is every conversation that took place between his 
client and other clients, Mr. Caapopiano, that took place 
during the course of this period when Detective Del Corso 
was acting undercover. He is asking for all otate~ 
meats. 

THE COURT* X understand he is asking for 
statements m a de to Del Corso, whom he used as a federal 
agent. X think he is asking for statesants his client 
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made to Del Cor so, not statements they made to each 


34 


other* 


MR* FEFFERs 


He is asking for the en tSX& 


line of proof in advance of trial* a 

, I 

THE COURTt Z don't think ha is* Z 
think he is asking for statements made to a police officer* 
MR* GALLZNAs And any conversation the police 
officer participated in with my client* 

THE COURTS No# not any conversations• 


Don't broaden it* 


We are talking abonk statements* 


MR* GALUHAs Statements by my client 
made in communication with the police officer* 

THE COURTS Yoa don't have to make it exten¬ 
sive* Yon can give it to me in pen and ink* But Z 
will take your authorities and Z want to rule on it 
very promptly* 

MR* FE F FER s Z can do that 5 a a five-minute 


recdSHt 


THE COURTS All right* We will take 


another five minutes, gentlemen* 


Did you want to be heard, Mr*. Chance? Z 


didn't mean to cut you off there* 

MR. CHANCES Not at all, 
speak to the prosecutor for a minute* 


Z wanted to 
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THE COURT: All right* That you may 


MR. CHANCE: 


X assume that the application 


Fade by Mr* Gallina will be applicable to each of the 


defendants* 


THE COURT: Xt is not claimed your client 


was any party to this at all. 


MR. CHANCE: No. X am scying if so. 

THE COURT: Wall, it is not claimed hq is. 

(Recess.) 
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Unitad Stt”^s of i'-vscricu 


Gc.nnai.-o '/.nnfardino, c*t al 


73 Cr. 327 


New York, I lev- York. 

July 23, 1973 - 10:30 A.K. 


{Trial resumed.) 

(In open court; jury absent.) 

MR. GALLXNA: Your Honor, the defendant 2an- 

fardino has an application. I believe that the applica¬ 
tion could be best nade in chambers. I have discussod 
it with other attorneys. 

THE COURT: I will take you in just a r.crunt. 
First I want to take Mr. Chance's application. 


It looks pretty clear to we, Mr. Chance, that 
to admit any of this statement would violate the Bruton 
Rule • 

It.. CHANCE: Judge, in view of that, after con¬ 
sultation with my client, I don't feel at this tine thac 
I can make the rootion which I had anticipated making ».t 
this time. I have discussed it with my client and I have 
had the benefit of ny own experience, and I believe tiuvi 


I stand on solid ground. 


r 9i ■■ 
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X am unable at this time to make the applies- i 
tion as we had discussed and had anticipated. 

f 

TIES COURT i I had indicated to you that I though 4 
your client was entitled to a severance and a mistrial 
bee use of the feet that I cannot allow this testimony 
because it would violate the rights of the other defendants 
here, which are three in number. 

MR. FEFPER: Your Honor, the Government has 

discussed that matter with Mr. Chance late on Friday and 
also this morning, and of course at that time there was 
some belief on the Government's part that a motion for a 
mistrial would be made on behalf of Mr. Glover. j 

The Government, of course, at that time indicated, 
that it would consent to a severance and to a trial of 


Mr. Glover by himself. 

THE COURT: You have two alternatives open to 

I 

you, Mr. Fcffer. You may either proceed without using 
the statement or you may move for a severance and mistrial, j 
MR. FEFFER: The Government's application at 
this time, your Honor, is for a severance of the defendant 


Glover. 


THE COURT: You see, I cannot permit the statement 

to be introduced. It would be unduly prejudicial even 
with redaction. I am cure these other defendants would 
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not consent to any redaction. They have indicated to 

i 

me that that is their view, and I think it is a proper 
one. 

Klfc. FEFFER* It ic based on the Government 
making an application for the severance. 

i.IE COURT* All right. The application for 
a severance and a mistrial is granted and you have an ex¬ 
cept ion. 

MR. CIIA1ICEt Hay I at this time make an application 
.to this Court to set bail? 

THE COURT: As I understand it, Mr. Glover is 
presently in the custody of the State? 

MR. CHANCE: That is correct. 

THE COURT* So that bail at this particular iroirent 
for him is academic. I will not retry his case. It will 
be sent out for reassignment to another Judge, and that 
will happen almost immediately. So I would suggest that 

i 

you make application for a review of his bail obligations 
to whatever Judge becomes cliarged with the case. 

So I will satisfy the writ as to Mr. Glover and 
he can return to the State custody. 

MR. CHANCE* But I would assume any further argu¬ 
ment that I make would be an act of futility, then, as 
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relates to bail, I mean before you. 

THE COURT: I can not denying bail, but he is 
presently confined and remains so for at least another 
month, maybe mere. 

, MR, CHANCE: What I want to say about that is — 

THE CCURT: Let the Judge who has charge of 
the natter be responsible for his continued presence. It 

is denied without prejudice to renew to the Judge whe will 
have the case. 

MR. CHANCE: All right. 

TIIE COURT: All right. 

Now, do I understand you want to confer, do 
•you. Hr. Gallina? 

MR. GALLINA: Yes, your Honor. 

MR. FEFFER: There are some other matters we 
night take up on the- record at this time. 

Last week, I believe on Friday, I brought to your 
Honor’s attention that I felt Mr. Gallina*s reference to 
the Family Court law that he made during the cross- 
examination of Dolores Martinez was incorrect. 

I asked at that time whether Mr. Gallina would 
stipulate with the Government as to what the law was in 

this regard, and I believe he said he wanted some time 

SOUTHE RN DISTRICT COURT REPORTERS 
United States Court House 
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to cnock into it and to conic back to your Honor. 

'ilii-. COURT* I want to check with the jury, 

Mr. Foffor. 

I want to get intc the practice of starting 
on ti.’i'e or as nearly so as possible. I asked them to 
he hero at ten. 

They were here at 10:00. If you don’t start 
on time, than they don*t come in on time. 

MR. FEFFER; Fine. 

THE COURT* Mr. Ga.Hina is reminded that he 
has that matter under advisamcint. 

All right. I will see you inside. 


4 
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memorandum and order 


-- 

SAMS TITLE 

- - ---X 

Brleant, J. 

Beqinninq on July 16, 1973, defendants 
Gennaro Zanfardino, John Campopiano, also known as 
Johnny Echoes, Arcadio Boria and movant, Solomon Glover, 
were brought to joint trial before the Court and a jury. 
On July 23, 1973, after four days of trial, the 
Court severed the case against defendant Glover, and 
directed a mistrial without his consent. 

Defendant Clover raises by motion the issue 
of whether the prospective impanelling of another 
jury to try him would violate his constitutional rights, 
and specifically his rights under the Fifth Amendment 
of the United States Constitution not to be placed twice 

in jeopardy for the same crime. 

Mr. Glover was originally indicted as one of 
13 defendants. He was charged along with all of these 
defendants, with the crime of conspiracv to deal in 
scheduled narcotic drugs (cocaine and heroin). Do- 
defendants Oreste Abbamonte, Thomas Lentini, George 
Coumoutsos, James P. Odiemo and Joseph Mack each 
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pleaded guilty. Gennaro Zanfardino, John Campopiano 
and Arcadio Boria were each convicted at the conclusion 
of the jury trial previously referred to. Defendants 
Benito Cortino, Jane Doe, a/k/a Diosdada, John Roe, 
a A/a Roberto, and Sabino Rios were never apprehended. 

This indictment, and others, resulted from a 
remarkable, sustained cooperative effort between State 
(City of New York) law enforcement officials and 
federal agents of the Drug Enforcement Administration 
(formerly Bureau of Narcotics and Dangerous Drugs). 

The proof at trial showed a typical narcotics cons¬ 
piracy of substantial size which had operated regularly 
and continuously in the District for almost two years. 

Zanfardino and Campopiano were substantial 
traffickers in narcotics, on a scale which may be 
characterized as simply vas.* Their indictment and 
subseguent conviction resulted directly from the for¬ 
tuitous apprehension and arrest of one Dolores Martinez, 
also known as "Dee Dee", who was an essent al link 
in the marketing channels for narcotics utilized by the 
principal figures. These top level dealers wholesaled 
narcotics through various levels of less important 
conspirators, to the street addict purchaser for 
ultimate use. 
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Dee Dee had the information essential to the 
exposure of this rinq. After her apprehension, she 
aqreed to cooperate and testify for the Government. 

Her testimony resulted in the conviction of Zanfardino, 
Campopiano and Boris. The multi-tiered nature of the 
organization was such that she had no contact with 
Glover. 

Prior to the start of trial, serious threats 
had been made against Dee Dee's life. Zanfardino, 
Campopiano, Lentini and Abbamonte, together with 
Louis Inqlese, and Joseph Sparaccio, persons not in¬ 
volved in this indictment, were separately indicted 
(7e Cr. 651-HL?) for the crimes of bribery and obs¬ 
truction of justice. They had agreed to pay $215,000.00 
to obtain, among other things. Dee Dee's address, in 
order that she might be murdered. Of this bribe, 

4 

$100,000.00 was paid in cash to two New York City 
policemen, porir..;; as corruptible. 

At the time of the trial, Dee Dee was in 
protective custody. The Government had agreed with 
her to arrange for her relocation in a new community, 
and to establish a new identity for her, upon the 
conclusion of this and other cases, because of a real 
continuing threat to her life. 
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Glover concededly had nothinq to do with this 
high level organized crime activity engaged in by 
Zanfardino, campopiano and the others named. Viewing 
such evidence as was received or tendered, from a 
point of view most favorable to the Government, Glover's 
participation in the narcotics distribution conspiracy 
was minimal. He was at most a low level distributor. 

The affidavit of Assistant United States 
Attorney Mel P. Barkan, sworn to October 2, 1973, 

read in opposition to this motion, states Up. 5) that 

K .±"' 

written reports of three oral statements made by 
Glover, each of which implicated co-defendant 
Campopiano and others, "had been turned over to Glover's 
attorney earlier." See pp. 9, « t seg . o* Transcript 
of Pre-Trial Hearing held May 24, 1973. These state¬ 
ments, however, were not turned over to the Court, 
and had never been viewed by the Court, until late in 
the afternoon of Friday July 20, 1973. See pp. 716, 
et seg . of the transcript of trial for that date. 

There was also a fourth similar oral admission of 
Glover at a pre-arraignment interview with AUSA Feffer. 

Immediately upon viewinq the reports of the 
oral statements of Glover, the Court advised counsel 
for the Government and all defendants, in a conference 
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in the robing room (Tr. p. 716): 


fc 

"I would like to fill the day's work here, 
•wen if it means some disjointedness in the 
presentation. It looks to me as if an 
attempt to admit this statement ... does 
present a Bruton problem, and possibly a 
problem greater“than that. 2 So, I think 
I'll give you an opportunity to organize 
your thoughts or. it and give me briefly what 
you have in mind on it. But it may present 
a problem here. ' 


The discussion was inconclusive. The 
Government offered (Tr. pp. 717-18) to* 


"file a memorandum on the point of probable 
cause (for Glover's arrest without a warrant, 
and subsequent search] with your Honor 
hopefully late today, and also cover the 
Bruton problem as well.” 


Thereafter, in order to conserve the time of 
the jury, the testimony of a witness was taken not 
relating to the Glover admissions. This testimony 
was the first evidence received in the trial bearing 
upon the guilt of Glover. 

The Government maintained that no Bruton 
problem existed with respect to Glover's statements. 

It proposed to redact from the testimony concerning 
the oral statement, as reduced to writing by Agent 
Fred Gormandy, all reference to co-defendant Campopiano, 
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including mention of Campopiano's presence, together 
with Glover, Curtis and Abbamonte at 116th Street and 
Pleasant Avenue, in connection with the narcotics trans 
action. But, under the proposed redaction, 

Abbamonte's name would remain. 

Abbamonte was a co-defendant and conspirator 
who had pleaded guilty. His association with Zanfar- 
dino and Campopiano was extremely close, evidenced 
by the continual mention of his name in the testimony 
of Dee Dee, and also numerous scenes shown to the jury 
from 106 reels of video-tape photographed on 
Pleasant Avenue and showing Abbamonte, Campopiano 
Zanfardino, Glover and others engaged in what appeared 
to be narcotics transactions, on the street, at all 
hours of the day and night. 

Dee Dee's testimony and the video-tapes tied 
in Campopiano and Abbamonte directly with the events 
detailed in Glover's confession, and the admission 
of the statement clearly would have been extremely 
prejudicial to Campopiano. The statement also, even 
if redacted as proposed, tied in with independent 
evidence of Officer Tuerack corroborated so much of 
the confession as referred to Abbamonte, Curtis and 
Glover, and their activities on October 27 and 30, 
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1972 at the Pleasant Avenue open-air narcotics mart. 

The direct testimony of Tuerack and the tapes had 
involved Campopiano with Glover, Curtis and Abbamonte, 
and had placed Campopiano there at the same times and 
places referred to in the disputed statement made by 
Glover. 

Under the circusistances in which the proof 
would have been presented to the jury, it would have 
been impossible for the jury not to treat the statement, 
even with the proposed redactions, and notwithstandincr 
any instructions which the Court miqht have qiven, as 

incriminatory of Campopiano, as well as incriminatory 

3 

of Glover. 

This, in sura, is what the entire teachinq 
of Bruton forbids. Bruton tells us that in a joint 
trial the introduction of the confession of one defen¬ 
dant which incriminates a co-defendant poses an 
unacceptable risk that the jury, despite instructions 
to the contrary, will consider the confession in 
determininq the quilt of the co-defendant in violation 
of his Sixth Amendment riqht of cross-examination. 
Bruton v. United States , 391 U.S. 123 (1968). 

Here, elimination of references to Campopiano 
in the confession of Glover, as suqqested by the 








Government , would not have removed the risk the Bruton 
holdinq was desiqned to ebviate. The substance of the 
confession, viewed aqainst the background of the other 
evidence admitted aqainst Campopiano and Zanfardino 
would incriminate these defendants, and absolutely, 
thouqh specific references to them were eliminated. 

The witness Gormandy showed that he, actinq 
as a Special Agent for DBA, was on Pleasant Avenue 
on October 30, 1972 at 11:15 P.M. His purpose was 
«urv*illano* aoainst possible narcotics transactions 

taking place on the Avenue. 

While engaqed in such surveillance, and in 

response to a radio siqnal, Gormandy moved into a 
position to take up surveillance of a Buick Riviera, 
white over green. As a result of a radio contact, he 
was lookinq for two black males drivinq that automobile. 
H e saw the vehicle stop between 58th and 57th Streets 
on Second Avenue, facing south. He passed it and stopped 
on the next block. The Buick later passed him and 
went east on 56th Street into Sutton Place. He then 
entered East River Drive and initiated a chase of the 
Buick which proceeded north on the East River Drive 
at speeds exceeding 90 m.p.h. It turned off into Harlem 
River Drive, which it left by the 155th Street exit. 
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He caught the vehicle at Seventh Avenue and 149th Street, 
where he pulled it over and arrested the occupants, 
who were Glover and Curtis. He transported them to the 
32nd Precinct. 

Direct examination of Gormandy had not been 
completed when the Government at its request and near 
the close of the day, sought to suspend. (Tr. p. 750). 
The foregoing was the only proof elicited, to that 
point, against Glover. The Court believes, although 
the record does not so state expressly, that the 
prosecutor sought leave to suspend Gormandy's direct 
examination because it would have been at this time 
that the controversial statement incriminating Glover, 
Curtis, Campopiano and Zanfardino would have been 
reached in logical order and introduced. 

An end-of-day conference of all counsel 
followed in the robing room. To the extent that the 
conference was not recorded by the court reporter, 
the Court rejects any reliance thereon. It would 
be impossible to conduct a lengthy, multi-defendant 
case if the Court were unable to have informal, un¬ 
recorded conferences with counsel, looking towards 
expediting the trial, and alerting the Court to 
potential difficulties, matters of scheduling and 
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minor problems. No such conferences were ever held 
except in the presence of both sides, prosecutor and 
defense counsel. Some informal interchange of ideas, 
without takinq a position, is essential between the 
Court and counsel in order that the attorneys, as 
officers of the Court, may deal fairly with each 
other and with the Court in such conferences, without 
jeopardizincr the riqhts of clients. 

Whenever a matter of urqency is beinq discussed, 

the Court may hear it in open Court in presence of 

> 

the defendants, which is this Court’s ordinary pro¬ 
cedure, or, alternatively, direct that a stenooraphic 
transcript be made in the robinq room. But when, in 
a spirit of informality, proceedinqs take place in 
the robinq room, which are, by direction of the Court 
or its inaction, not recorded, the Court should not 
rely on anything said at such conference to the det¬ 
riment of a litigant. In its disposition of this 
motion, the Court rejects in the entirety, any 
suqqestion that the defendant is estopped in any 
manner, or waivod any riqhts as a result of proceedinqs 
not recorded. 

The matter at paqe 756 of the stenoqraphic 
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record, taken the next morninq, places the issue in 
context. It is clear that defendant mover’s counsel 
had bean persisting in his continuous application for 
a severance and mistrial, and also that the Government 
had opposed such relief. When Glover, seekinq to lay 
the foundation for the within motion, withdrew his 
application, the Court advised the prosecutor as follows: 


"You have two alternatives open to you 
Mr. Feffer. You may either proceed without 
using the statement[s], or you may move for 
a severance and mistrial.” 


The Government moved for a severance as to the defendant 
Glover. The Court ruled: 


"You see, I cannot permit the statement 
to be introduced. It would be unduly pre¬ 
judicial even with redaction. I am sure 
these other defendants would not consent 
to any ^admission in evidence, even with] 
redaction. They have indicated to me that 
that is their view and I think it is a proper 
one." 


The Government's application was granted. 
The Court finds that the severance and mistrial was 
granted against the objection of defendant Glover, 
and the Government's contention that there was any 
waiver on his part or by his attorney is totally 
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without foundation. See Tr. p. 757, in which the 
Court said: 

"The application for a severance and mistrial 
[by the Government] is qranted, and you 
(i.e. Mr. Chance, Glover's counsel] have 
an exception.• 

In view of that ruling,and the express qranting 
of an exception, it would have been inappropriate for 
Mr. Chance to have made any further objections or to 
have prolonqed the record and delayed the trial with 
unnecessary speeches. That he did not do so may not 
redound to the detriment of his client on this motion. 

He did all that a trial advocate should be deemed 
required to do to make and preserve his point and 
protect his client's rights. 

We are left therefore with simple questions 
which may be phrased thus: 

1. When, as in this case, the prosecutor 
has proceeded in good faith with the joint trial of 
two or more defendants on a single indictment in a 
conspiracy case, and intends in qood faith to use a 
redacted statement (confession] by one of the de¬ 
fendants believinq in the evidentiary context of the 
entire trial that, if redacted, the statement will 
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not bo unduly projudicial to othor defendants, or 
violative of the teachings of Bruton , and the Co»- t 
decide*, to the surprise of the prosecution, that the 
statement may not be used, may the Court grant a 
mistrial as to the confessing defendant and continue 
the trial as to the non-confessing defendant? 

2. In reaching such a decision may the 
Court rely upon the fact that, as in this case, 
substantial evidence had already been received by the 
jury as against non-confessing defendants, but hardlv 
any proof had been taken against the confessing 
defendant? 

3. May the Court be guided by the fact 
that, as here, the non-confessing defendant is a major 
malefactor, and recidivist, in whose trial Society 
has an important stake, while the confessing defendant 

is a relatively minor wrongdoer? 

4. May the Court's determination be affected 

by the expense and waste of resources which would have 
resulted in this case if a mistrial had been granted 
to Campopiano, and the trial continued as to Glover? 

we think all the above questions are to be 
answered in the affirmative. Clearly, the Court was 
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required either to allow the trial to proceed with 
respect to Glover, without using the confession so 
that a minor malefactor who has admitted his guilt 
on several occasions would he acquitted, and the 
interests of Justice defeated, or give a mistrial and 
severance to the substantial co-defendant Campopiano 
[and possibly also to Zanfardino, who may have had 
Bruton rights under the circumstances] with the result 
that several days of trial and considerable effort 
expanded in guarding the life of Dee Dee would have 
gone for naught, and the case would have had to have 
been rescheduled later at a tremendous social and 
financial cost. 

The propriety of our Bruton ruling requires 
consideration, but is not crucial to the determination 
of the double jeopardy issue in the absence of barf 
faith, prosecutorial misconduct or an intention of 
oppress. The Bruton case did not require that 
confessions never be admitted in joint trials. See 
391 U.S. at 134. In this Circuit and elsewhere, pro¬ 
perly redacted confessions have been held to satisfy 
Bruton's requirements under the facts of particular 
cases. See, e.g.. United States v. Trudo , 449 F. 2d 
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649 (2d Cir. 1971). cert, denied sub no n. Hoover v. 

Esf lie, Coorectlons Director , 409 U.S. 1086 (1972); 
Unifd State* v. Lipowitz, 407 P.2d 597 (3rd Cir.) r 
crt. denied sub nom. Smith v. United States, 395 U.S. 
946 (1969); Yates v. United Statas, 418 F.2d 1228 

(6th Cir. 1969). 

The instant case is distinguishable factually 
from United States v. Trudo, supra . There, the Court 
of Appeals found that confessions admitted in a joint 
trial raise a Bruton problem unless they in no wa> 
incriminate the co-defendants. The redacted confessions 
offered there were found to have been properly 
admitted because they "only inculpated the person 
making the admission." 449 F.2d at 652. 

Here, under all the circumstances of this 
case, Mr. Glover's confession, even with the proposed 
redactions, would still incriminate his co-defendants 
when presented to the jury and considered by it in 
context with the video-tapes and all the other 
evidence in the case. Our ruling is consistent with 

the reasoning of Trudo. 

But there was some support in theory at least 

for the Government's position, and the prosecutor was 
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proceeding in good faith. In United States v. Cassino , 
467 F.2d 610 (2d Cir. 1972), cert, denied , 410 U.S. 

913 (1973), a Government agent on cross examination, 
testified that one defendant’s confession contained 
references to his co-defendants. One of the co-de¬ 
fendants moved to be severed. After denying his 
motion, the trial judge "promptly and carefully 
instructed the jury not to speculate as to the 'other 
defendants' mentioned in the confession." 467 F.2d 
at 623. This action was upheld on appeal: 

"In determining whether a co-defendant's 
Bruton rights are violated in situations 
analogous to the one before us, courts have 
interpreted Bruton to require reversal only 
if (1) the testimony concerning the comp¬ 
laining co-defendant is clearly inculpatory 
and (2) the testimony is vitally important 
to the government's case.” (emphasis added.) 
467 F.2d at 623. 

United States v. Cassino. supra , and cases 
cited therein, demonstrate that trial judges must 
exercise discretion in applying Bruton on a case by 
case basis. Accordingly, at that early stage of the 
trial, the Government was not so clearly wrong as to 
be in bad faith, in arguing that the Court might 
admit a redacted version of Mr. Glover's confession. 







As an additional point, the Government urges 
that admission of Glover's confession would, at most, 
be harmless error beyond a reasonable doubt. See 
Harrington v, California , 395 U.S. 250, 254 (1969); 
United States ex rel. Nelson v, Follette , 430 F.2d 
1055, 1058 (2d Cir. 1970); United States ex rel. Joseph 
v. LaVallee, 415 p.2d 150, 153 (2d Cir. 1969). But 
a Court should not commit "harmless error" knowinqly. 

Under all the circumstances of this case, 
exclusion of Mr. Glover's confession was necessary to 
protect the rights of co-defendants, and entirely 
consistent with the Bruton holding. In retrospect, 
the Government might have avoided the Bruton problem 
and the double jeopardy issue which it now raises had 
it anticipated the possibility of such a ruling, or 
had it tendered the issue at one of several pre-trial 
conferences held in the case. Nonetheless, at least 
when viewed prospectively, and prior to trial, the 
issue whether a redacted confession could have been 
received was one on which reasonable men might have 
differed. As will be explained below, this point is 
of importance in determining whether a second trial 
would violate Mr. Glover's Fifth Amendment rights. 










The Supreme Court, in Illinois v. Somerville , 
410 U.S. 458 (1973), recently decided, has clarified 
the rule as to when declaration of a mistrial is 
justified and under what circumstances the defendant 
may be retried without violation of his Fifth Amendment 
rights. The Court's opinion in Somerville relied 
upon a "manifest necessity” or "the ends of public 
justice" test, and in so doing held that: "the 
mistrial met the 'manifest necessity' requirement of 
our cases, since the court could reasonably have 
concluded that the 'ends of public justice' would 
be defeated by having allowed the trial to continue." 
410 U.S. at 459. Somerville , and its progenitors 
provide that the declaration of a mistrial due to 
prosecutorial procedural error does not always bar 
a retrial. 

The "manifest necessity" standard was 
pronounced nearly one hundred fifty years ago in the 
landmark decision United States v, Perez , 9 Wheat. 

579 (1824). 

"(Tlhe law has invested Courts of justice 
with the authority to discharge a jury 
from giving any verdict, whenever, in 
their opinion, taking all the circumstances 
into consideration, there is a manifest 
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necessity for the act, or the ends of 
public justice would otherwise be defeated. 
They are to exercise a sound discretion on 
the subject; and it is impossible to define 
all the circumstances, which would render 
it proper to interfere." 9 Wheat, at 580. 


To the present, no mechanical rules for the application 
of that abstract criterion has been stated, nor could 
they be. Supreme Court and lower court decisions, 
following Perez have adhered to its instruction that 
in applying the test all circumstances are to be 
taken into account. United States v. Jom , 600 U.S. 
479 (1971); Wade v. Hunter. 336 U.S. 684 (1949): 


"[T]he essential question in each case 
involving double jeopardy contentions 
after the declaration of a mistrial has 
been whether the trial judge abused his 
discretion in terminating the trial 
short of verdict." United States v. 
Castellanos, 478 F.2aT7W; '751 (2d Cir. 
TTOTT- 

"Where, for reasons deemed compelling by the 
trial judge, who is best situated intelli¬ 
gently to make such a decision, the ends 
of substantial justice cannot be attained 
without discontinuing the trial, a mistrial 
may be declared without the defendant's 
consent and even over his objection, and 
he may be retried consistently with the 
Fifth Amendment." Gori v. United States, 

367 U.S. 364 (1961)::- 


what constitutes abuse of discretion can only be de- 


b-3 




V 


termined by examining prior case lew. See Illinois v. 
Somerville , 410 U.S. at 463-64. 

In Somerville , the defendant wa r indicted 
before an Illinois qrand jury for the crime of theft. 
After the jury had been impanelled and sworn, the 
prosecution realized that the indictment was proce- 
durally deficient under Illinois law. The defect 
was "jurisdictional". If this case proceeded to trial 
and the defendant were found guilty, his conviction 
would be reversed on appeal, and he would have been 
retried. Under these circumstances the trial judge 
concluded, with reason, that it was useless to proceed 
further and granted the prosecuting attorney's motion 
for a mistrial. Mr. Somerville, convicted after a 
second trial, sought post conviction relief based on 
his Fifth Amendment right not to be placed in jeopardy 
twice for the same crime. The Supreme Court found 
that the trial judge had not abused his discretion. 

The Somerville opinion briefly discussed the 
facts operative in some of the earlier decisions in 
which the "manifest necessity" test had been applied. 
The Supreme Court concluded that "virtually all of 

the cases turn on the particular facts and thus escape 

4 

meaningful categorization." 410 U.S. at 404. 
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However, more extended treatment was accorded Downurn 
V. United States. 372 U.S. 734 (1963), one of the 
cases on which Mr. Somerville placed heavy reliance. 

The Somerville court's discussion of Downurn is of 
particular interest to us. 

In Downurn the defendant was charged with 
six counts of mail theft, and forging and uttering 
stolen checks. The Government knew that its key witness 
on two of the six counts had not been found and had 
not been served with a subpoena, yet it allowed a 
jury to be selected and sworn. A short time later, 
before any evidence had been offered, the Government 
apparently discovered its mistake and moved for a 
mistrial on the ground that its key witness was not 
present. The motion was granted over defendant's 
objection as was his motion to dismiss two counts for 
failure to prosecute. At a second trial, begun two 
days later, the defendant's plea of double jeopardy 
was overruled, and he was convicted on all six counts. 
The Supreme Court reversed, finding that the absence 
of the witness did not warrant a mistrial. 

The Downurn case was characterized by Mr. 

Justice Rehnquist, writing for the Court in Somerville , 
as a situation "where the mistrial entailed not only 
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a delay for the defendant, but also operated as a 
post-jeopardy continuance to allow the prosecution 
an opportunity to strengthen its case." 410 U.S. at 
469. By contrast,the Court found that the Somerville 
trial judqe's action was 

"... a rational determination designed to 
implement a legitimate [Illinois] state 
policy, with no suggestion that the imple¬ 
mentation of that policy in this manner 
could be manipulated so as to prejudice 
the defendant ... We cannot say that the 
declaration of a mistrial was not required 
by 'manifest necessity' and the 'ends of 
public justice' ." 410 O.S. at 469. 

The case before us is unlike Downum, where 
the prosecutor's conduct was so negligent as to 
constitute a callous disregard for the defendant's 
rights. Here, as has already been discussed, the 
Government was not clearly in such error as to consti¬ 
tute bad faith, either in joining Glover or in arguina 
that the confession could be admitted in redacted form. 
Here, also unlike Downum , the prosecution did not seek 
a mistrial so that it would be able to strengthen 
its case against Mr. Glover. The procedure the 
Government has followed has not been manipulated so 
as to prejudice movant. 
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The instant case is also unlike United States v. 
Jorn, 400 U.S. 470 (1971), where the trirl judge granted 
a mistrial, sua sponte . when he concluded that defen¬ 
dant taxpayers had not been adequately warned of their 
constitutional rights before speaking to the Internal 
Revenue Service. The Supreme Court, per Mr. Justice 
Harlan, found that the trial judge abused his discre¬ 
tion by "abruptly" declaring a mistrial without taking 
into account all the circumstances of the case, and 
without fully hearing counsel's arguments. United 
States f, Jorn . 400 U.S. at 4^ . 

Here, we declared a mistrial only after careful 
consideration of all the circumstances and extended 
discussions with counsel, who were allowed to ponder 
the problem over a week-end. We decline to place 
great weight on the Government's suggestion that 
Mr. Glover has "benefitted (sic) from the severance 
and has not shown or even alleged any 'embarrassment, 
expense and ordeal and ... anxiety or insecurity' 
as a result thereof." Gov't. Memo. p. 27, quoting 
Green v. United States . 355 U.S. 184, 187. 

United States v» Jorn, supra, a later case, 
has discredited the application of such consideration 
where the mistrial was not declared in the sole interest 





of the defendant. 400 U.S. at 483. Here, we are not 
in a position to make a post hoc evaluation as to which 
perty, the Government or Mr. Glover, benefited most 
from our declaration of a mistrial. It is true that 
Mr. Glover was spared a joint trial with narcotics 
wholesalers so rich and powerful that ey had attempted 
to bribe police officers with $215,000.00. But the 
Government was also benefited by the mistrial because 
it did not have to proceed without its most incrimi¬ 
nating evidence, Mr. Glover's confession. 

Society had the greater interest, for the 
reasons aforementioned, in completing the trial of 
Campopiano and sever' ; Glover for retrial. Coming 
4s it did, when the prosecutor had barely begun to 
elicit evidence against Glover, the granting of a 
mistrial effected no significant prejudice of a 
material nature, with respect to his rights. This 
case presents a clear example of -some important 
contravailing interest of proper judicial administra- 
tion" ( Illinois v. Somerville . 410 U.S.'458, 471, 
citing United States v. Jorn, 400 u.S. 470). Here 
"the defendant's interest in proceeding to verdict 
is outweighed by the competing and equally legitimate 
demand for public Justice.- (Illinois v. Somerville. 



8u P ra ' at P* 471 » citing Wade v.Hunf r . 336 U.S. 684). 

*•^*1*1 of Mr. Glover is not barred by the 
Constitutional prohibition of double jeopardy. The 
motion is in all respects denied. 

Following a period of ten (10) days to permit 
such other and further proceedings, if any, as the 
parties may consider appropriate to be conducted 
before me, this proceeding will be submitted to the 
Assignment Committee of this Court for reassignment 
to another Judge for retrial pursuant to Rule 16 
of the Local IAC Rules. 

% 

So Ordered. 

Datedt New York, New York 
December 14, 1973 


CHARLES L. BRIEANT. 

“(mui! L. briemjt! 


U.S.D.J. 


JR. 

Jr. 
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FOOTNOTES 


1. Each was a second narcotics offender, as 
defined by 21 U.S.C. Section 841 (b)(1)(a). 

2. Counsel had previously suggested that 
no probable cause existed for the arrest of Glover. 
The arrest led to the making of the statement. 

3. See, for example, United States ex tel. 
Ross v. LaVallee, 448 F.2d 552, 554 (2d Cir. 1971) 
in which the co-defendant when questioned about his 
selling of narcotic drugs replied, "Gee whiz, we*re 
just trying to make a few bucks." The Court of 
Appeals held: 


"Petitioner contends that in the 
context in which it was made, this 
admission incriminates him, even though 
it did not refer to him by name. In the 
District Court Judge Foley concluded that 
'the testimony of the detective to which 
petitioner now objects is not the type of 
'powerfully incriminating' statements to 
which the Supreme Court referred in Bruton .' 
As to whether this statement was incrimi- 
nating, we must disagree. Petitioner was 
arrested with his brother. Given this 
context, there can be no doubt that his 
brother's reference to 'we' included 
petitioner. In this sense, the admission 
was damaging to petitioner's cause. 

Though petitioner was not mentioned by 
name, we have little doubt that he was 
incriminated by his brother's admission.” 
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While the Court in Rosa, supra, held, under 
the facts of the case the error was "harmless” as 
"the evidence ... was so overwhelming that the jury 
would have convicted in any case," it nevertheless 
clearly held that admission of the statement violated 
petitioner's rights. We should not confuse the 
existence or non-existence of Bruton rights with the 
entirely separate question of what the sanction would 
be upon appeal, for their violation. 

4. Illustrative factual circumstances under 
which the "manifest necessity” test was found to have 
been satisfied are: Wade v. Hunter , 336 U.S. 684 
(1949), a mistrial was declared when military tactical 
considerations made necessary the withdrawal of a 
charge in a court martial; Lovato v. New Mexico , 

242 U.S. 199 (1916), the defendant demurred to the 
indictment, a jury was sworn, but then dismissed when 
the prosecutor realized that the defendant had not 
pleaded; Thompson v. United States . 155 U.S. 271 
(1894), a mistrial was declared when the trial judge 
discovered that one of the jurors had served on the 
grand jury which voted the indictment; Logan v. 

United States , 144 U.S. 263 (1892), a mistrial was 
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declared when the jury was unable to agree on a verdict 
after forty hours of deliberation; Simmons v. United 
States, 142 U.S. 148 (1891) , a mistrial was declared 
when the trial judge discovered that one of the jurors 
knew the defendant. 

5. The Government had seized that part of 
the bribe actually paid, consisting of $100,000.00 
in bills of $100.00 and smaller denominations. This 
currency was admitted in evidence, but solely against 
Zanfardino and Campopiano, as proof of consciousness 
of guilt. Most jurors had never seen so much green 
goods in one place at one time. 
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